
BIRMINGHAM BOARD OF ZONING APPEALS AGENDA 
Municipal Building Commission Room 

151 Martin Street, Birmingham, Michigan 
December 11, 2018 

7:30 PM 
 
1. CALL TO ORDER 
 
2. ROLL CALL 
 
3. APPROVAL OF THE MINUTES 

1) November 13, 2018 
 
4. APPEALS 
 

 Address Petitioner Appeal Type/Reason  
1) 592 W FRANK HESS 18-42 DIMENSIONAL 

 
5. CORRESPONDENCE  
 
6. GENERAL BUSINESS 

1) Rules of Procedure Revisions 
 

7. OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA 
 

8. ADJOURNMENT  
 

Title VI 
Persons with disabilities that may require assistance for effective participation in this public meeting should contact the City 
Clerk’s Office at the number (248) 530-1880, or (248) 644-5115 (for the hearing impaired) at least one day before the 
meeting to request help in mobility, visual, hearing, or other assistance.  
 

Las personas con incapacidad que requieren algún tipo de ayuda para la participación en esta sesión pública deben 
ponerse en contacto con la oficina del escribano de la ciudad en el número (248) 530-1800 o al (248) 644-5115 (para las 
personas con incapacidad auditiva) por lo menos un dia antes de la reunión para solicitar ayuda a la movilidad, visual, 
auditiva, o de otras asistencias. (Title VI of the Civil Rights Act of 1964). 
 
The public entrance during non-business hours is through the police department at the Pierce Street entrance only. 
Individuals requiring assistance entering the building should request aid via the intercom system at the parking lot entrance 
gate on Henrietta Street.  
 

La entrada pública durante horas no hábiles es a través del Departamento de policía en la entrada de la calle Pierce 
solamente. Las personas que requieren asistencia entrando al edificio debe solicitar ayudan a través del sistema de 
intercomunicación en la puerta de entrada de estacionamiento en la calle de Henrietta. 
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 BIRMINGHAM BOARD OF ZONING APPEALS PROCEEDINGS 
TUESDAY, NOVEMBER 13, 2018 

City Commission Room 
151 Martin Street, Birmingham, Michigan 

 
 
Minutes of the regular meeting of the City of Birmingham Board of Zoning Appeals 
(“BZA”) held on Tuesday, November 13, 2018.  Chairman Charles Lillie  convened the 
meeting at 7:30 p.m. He appointed Eric Morganroth as acting chairman for this meeting. 
 
1. ROLLCALL 
 
Present: Acting Chairman Erik Morganroth;; Board Members Jason Canvasser,  
  Kevin  Hart, Vice-Chairman Randolph Judd, Charles Lillie, John Miller, 
  Alternate Board Member Francis Rodriguez 
Also  
Present:  Alternate Board Member Richard Lilley 
 
 Absent:  None  
 
Administration: Bruce Johnson, Building Official 
   Mike Morad, Asst. Building Official 
   Carole Salutes, Recording Secretary 
   Jeff Zielke, Building Inspector      
   
The Acting Chairman welcomed everyone.  He explained the BZA procedure to the 
audience.  Additionally, he noted that the members of the Zoning Board are appointed 
by the City Commission and are volunteers who serve staggered three-year terms. 
They are a quazi judicial board and sit at the pleasure of the City Commission to hear 
appeals from petitioners who are seeking variances from the City’s Zoning Ordinance.  
Under Michigan law, a dimensional variance requires four affirmative votes from this 
board, and the petitioner must show a practical difficulty.  A land use variance requires 
five affirmative votes and the petitioner has to show a hardship.  He pointed out that this 
board does not make up the criteria for practical difficulty or hardship.  That has been 
established by statute and case law. There are no land use variances called for this 
evening.  Also, appeals are heard by the board as far as interpretations or rulings.  Four 
affirmative votes are required to reverse an interpretation or ruling. There are no 
interpretations on this evening's agenda.  
 

T# 11-101-18 
 
2. APPROVAL OF THE  MINUTES OF THE BZA MEETING OF OCTOBER 9, 
 2018 
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Mr. Canvasser corrected the following: 
Page 10, first full paragraph fourth line, change "Morganroth" to "Canvasser." 
 
Motion by Mr.  Judd 
Seconded by Mr. Canvasser to approve the Minutes of the BZA meeting of 
October 9, 2018 as amended. 
 
Motion carried, 7-0. 
 
VOICE VOTE  
Yeas:  Judd, Canvasser, Hart, Judd, Lillie, Miller, Rodriguez 
Nays:  None 
Absent:  None 

 
 

T# 11-102-18 
 

1. 1407 STANLEY  
    Appeal 18-39 
 
The owner(s) of the property known as 1407 Stanley request the following variance to 
construct a patio in the required side yard:  
 
A. Chapter 126, Article 4, Section 4.30 (C)(3) of the Zoning Ordinance does not allow 
patios to project into the required side open space. A proposed patio is projecting into 
the required open space for 9.5 ft., therefore a variance of 9.5 ft. is being requested.  
 
This property is zoned R-2. 
 
Mr. Morad explained the applicant is requesting to construct a patio in the required side 
yard of this new single-family home with an attached garage. The location is a corner lot 
and the applicant has proposed an outdoor area in the side yard due to the limitations of 
locations. The garage is in the backyard and there would be no access from the home 
to the back yard without going through the garage. After the home was constructed the 
staff discovered the patio on final inspection, and now the house has a temporary C of 
O.  A variance is needed to keep the patio. 
 
Mr. Miller noticed that the patio cannot be seen from the street because of dense 
evergreens.  In response to Mr. Miller, Mr. Morad explained there is a step from the 
doorwall down to a landing and then down to the patio. 
 
Mr. Morad advised for Mr. Lillie that there is nothing unusual about this lot.  He 
explained for Mr. Hart that the house has only one front setback. For Mr. Canvasser he 
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explained that if the variance for the patio was denied, a variance would still be required 
for the landing and step down.   
 
Mr. Johnson stated that when the house was initially approved the plans indicated there 
was a patio, but they did not clearly delineate the extent of the patio. 
 
Mr. Rick Merlini, Live Well Custom Homes Builder, was present with Mr. Jason Tejani, 
the homeowner.  He explained they are trying to create an outdoor patio space that will 
provide an area where the kids can play and their mother can be in the kitchen and still 
maintain a visual with them.  The patio is hidden by arborvitae and doesn't really affect 
the neighbor and/or the neighborhood. They feel the corner lot creates a unique 
situation and that is why thing are asking for the variance. 
 
In response to Alternate Chairman Morganroth's inquiry Mr. Merlini agreed there is a 
window on the offset to the area where there is a legal patio and the children might be 
seen from that vantage point. Alternate Chairman Morganroth further asked if there was 
consideration given to putting the doorwall where the window is and coming out to the 
patio from that point. Mr. Merlini replied that he is at fault for not knowing about the patio 
in the Ordinance and not putting more specifics in the plan. 
 
Mr. Merlini agreed with Mr. Lillie that if the garage were detached there would be space 
in the backyard for a patio.  Mr. Merlini indicated that an attached garage added value to 
the home. 
 
It was determined that a variance would be needed even if the patio was gravel. 
 
Alternate Chairman Morganroth noted the challenge for this board is if they allow for this 
on a corner lot when there is nothing unique, it would create a precedent for other 
corner lot owners. 
 
Mr. Judd asked if the stamped concrete squares are removable and Mr. Merline 
indicated they are a full, one-piece slab that could be saw cut.  
 
Alternate Chairman Morganroth took comments from the audience at 7:50 p.m. 
 
Mr. Bryan Williams said he lives at 1421 Stanley, immediately to the south of the subject 
property.  Mr. Williams recalled that when a variance for the side yard was previously 
granted on this house, after the meeting Mr. Merlini was fantastic in working with him to 
solve what he perceived to be a drainage problem. Therefore Mr. Williams  reported that 
the variance granted did not adversely affect him.  Secondly, he has no problem with 
the patio and feels that for Mr. Tejani, keeping the children in sight becomes a safety 
issue.  Mr. Williams added that it was tremendous on the City's part to allow the family 
to occupy the home on a temporary C of O with their appeal pending.  He hopes a 
variance of some kind will be granted. 
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Motion by Mr.  Lillie 
Seconded by Mr. Judd in regard to Appeal 18-39, 1407 Stanley, that the requested 
variance be denied.  There has been no showing that strict compliance with the 
Ordinance will unreasonably prevent the petitioner from using the property.  
There has been no showing that compliance with the Ordinance is unnecessarily 
burdensome.  If the Board were to grant the variance it would not do substantial 
justice to the adjoining neighbors, because none of the neighbors have the 
opportunity to put something in their side open space without coming in to get a 
variance. 
 
This property is not unique; it is a rectangular parcel and the need for a variance 
was self-created.  For those reasons he would move to deny the requested 
variance.   
 
Mr. Miller indicated that he would support the motion.  On a lot this size, a detached 
garage would have afforded a big backyard with lots of opportunity for observation.  
Therefore he thinks that the hardship was self-created. 
 
Mr. Canvasser said he would also support the motion.  He noted that the fact this is a 
corner lot is immaterial to the analysis.  As they heard from the City, the same variance 
would be required regardless of whether or not this is an interior lot or a corner lot. 
 
Mr. Johnson commented that whether or not the variance is denied, the Residential 
Code requires a step from the door and a 3 ft. landing.  If the variance is denied, the 
applicant would have to eliminate that door.   
 
Mr. Lillie said that basically the only issue is putting something in the side open space.  
If the variance is granted it would set a precedent and everyone with a corner lot would 
have the right to put something in their side open space.  However that is not what the 
Ordinance allows. 
 
Motion to deny carried, 6-1. 
 
ROLLCALL VOTE  
Yeas:  Lillie, Judd, Canvasser, Miller, Morganroth, Rodriguez 
Nays:  Hart 
Absent: None 
 
Mr. Merlini indicated he could saw cut the concrete and remove it.  That would leave  
a step going down and the landing which is part of the walkway to the patio. 
 
Motion by Mr.  Lillie 
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Seconded by Mr. Judd in regard to Appeal 18-39, 1407 Stanley, to grant a variance 
of 18 in. for the step and landing into the side yard setback.  Information has 
represented that it would be necessary in order to get out of the house.  He thinks 
that would do substantial justice to the owner and to the neighbors.  The motion 
is tied to the plans as modified by this motion. 
 
Mr. Miller said he was uncomfortable with approving the motion without actually seeing 
a sketch of what is being approved.  Mr. Johnson opined that in this case the applicant 
could submit a drawing of the step and landing to the City.  It could be reviewed 
administratively and compared to whatever is granted tonight and the City would be 
able to make the call. 
 
Motion carried, 6-1. 
 
VOICE VOTE  
Yeas:  Lillie, Judd, Hart, Miller, Morganroth, Rodriguez 
Nays:  Canvasser 
Absent:  None 
 
 

T# 11-103-18 
 
2.  873 WATKINS  
   Appeal 18-40 
 
The owner(s) of the property known as 873 Watkins request the following variance to 
construct a new single-family home:  
 
A. Chapter 126, Article 4, Section 4.61 (C) of the Zoning Ordinance requires a 
minimum distance between principal residential buildings on adjacent lots of 14 ft. or 
25% of the width of the lot, whichever is greater. The required distance is 14 ft. The 
proposed distance is 12.7 ft., therefore a variance if 1.3 ft. is being requested.  
 
This property is zoned R-2. 
 
Mr. Zielke advised the applicant’s new single-family home and detached garage as 
proposed will meet all the zoning requirements on their lot with the exception of the 
distance between principal structures. The home to the north is located 7.5 ft. from the 
lot line and the new proposed home is proposed to be located at 5.2 ft. from that same 
lot line. The neighboring home is non-conforming in the sense of distance between 
structures.  He confirmed for Mr. Lillie that the current distance between existing 
buildings is 12.7 ft. 
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Mr. Jim Vervisch, the owner of Vervisch Homes at 583 Madison, spoke on behalf of the 
property owner, Mr. Frank Quinn. In this situation they have 7.5 ft. on the north side and 
5.2 ft. on the south. They plan on keeping the driveway in the same spot to the south, 
which keeps the 14 ft. rule.  To the north the current home sits 5.1 ft. off the current 
property line.  As it sits it is not in compliance with the Ordinance.  They propose to build 
a new home in the same spot 5.2 ft. from the current property line, actually making it 0.1 
ft. further.  They have designed a home that is not over imposing,  The gable runs front 
to back so it is not dominating the house to the north.  The house to the south currently 
has 10 ft. mature arborvitaes that run close to the driveway from front to back of the 
property. They hope to get more usable space on the driveway., 
 
Acting Chairman Morganroth asked if there were attempts to adjust the floor plan or 
consider taking out thickness from the walls.  Mr. Vervisch replied they have done that.  
The inside of the home is less than 24 ft. wide and the rooms on each side are barely 
12 ft. in width. 
 
The Acting Chairman took public comments at 8:10 p.m. 
 
Mr. Michael Sinco, 859 Watkins, to the north, was concerned about the impact of light 
on his property.  All of his windows down that side will be shadowed by the newly 
constructed home. Mr. Lillie pointed out that the petitioner is not coming any closer than 
the existing house is now.  Actually, he is taking the new home .01 in. further away.   
The Board often runs into this situation that is referred to as a 9-5, 9-5, 5-9 rule where 
someone along the street has a hard time meeting the distance between buildings. 
 
Ms. Michelle McKew, 881 Watkins which is on the south side of this home, said she 
takes exception to the fact that the width of the driveway is too small. 
 
Motion by Mr.  Miller 
Seconded by Mr. Judd with regard to Appeal 18-40, 873 Watkins, he would move 
to approve the appeal.  He believes the problem was not self-created; it is due to 
the unique circumstance of the location of the existing house to the north.   
 
Conformity would be burdensome to any new homeowner wanting to build a 
home within the Zoning Ordinance and it would go against the spirit of the 
Ordinance.  It would unreasonably prevent the petitioner from building a 
reasonable size home on that lot. 
 
Again, it is really due to the location of that existing house to the north.  Mr. Miller 
would tie approval to the plans as submitted. 
 
Mr. Rodriguez said he also would support the motion.  It is important to note that the 
need for a variance was not self-created.  In fact in this case they are bring the home 
closer into conformity. 
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Motion carried, 7-0. 
 
ROLLCALL VOTE  
Yeas:  Miller, Judd, Canvasser, Hart, Miller, Morganroth, Rodriguez 
Nays:  None 
Absent:  None 
 
 

T# 11-104-18 
 

3. 1979 SHEFFIELD 
    Appeal 18-41 
 
At this time Mr. Hart had to leave for another meeting and Mr. Lilley took his place on 
the board. 
 
The owner(s) of the property known as 1979 Sheffield request the following variance to 
construct a new detached garage:  
 
A. Chapter 126, Article 4, Section 4.61 (C) (1) of the Zoning Ordinance requires a 
corner lot which has on its side street an abutting interior residential lot shall have a 
minimum setback from the side street equal to the minimum front setback for the zoning 
district in which such building is located. The required side yard setback for this property 
is 30.56 ft. The proposed setback is 15.00 ft., therefore a variance of 15.56 ft. is 
requested.  
 
This property is zoned R-2. 
 
Mr. Zielke reported that he applicant is requesting to construct a detached garage on 
this irregular shaped corner lot. The  lot curves and follows the street around Banbury. It 
backs up to a side yard of the adjacent lot which has a street- facing side yard.  
 
Responding to Mr. Canvasser, Mr. Zielke said the dimensions of the previous garage 
that existed on the property were 22 ft. x 22 ft. and the new garage is proposed to be 24 
ft. x 22 ft. 
 
Mr. David Gonzalez, the homeowner, said he designed the garage around his van 
which is 22 ft.   
 
There were no comments from the audience at 8:25 p.m. 
 
Motion by Mr. Miller to deny. 
Motion failed for lack of a second.  
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Motion by Mr. Lillie  
Seconded by Mr. Canvasser with regard to appeal 18-41, 1979 Sheffield,  that the 
petition be granted as advertised.  This property has a number of problems.  First 
of all, it is a corner lot and it doesn't have the lot on the next corner butting up to 
it.  It has intervening lots.  So now we get into two front setbacks. Normally when 
we run into that situation we have granted a variance for one side.  In this case 
the lot is so unusual in a sense that the south lot line is almost 65 ft. and the 
north lot line is approximately 36 ft.  So it is almost half of the front lot line on 
Sheffield. 
 
Therefore he thinks that to require the petitioner to comply with the Ordinance 
would be unduly burdensome.  This lot is unique and it does justice to the 
neighbors too.  It is not something that was self-created.  The motion is tied to the 
plans as submitted. 
 
Mr. Miller thought the motion that he put forward that was not seconded was just due to 
thrusting the garage so far out into the front yard setback and its impact on the 
neighbors on that street. 
 
Mr. Canvasser said he supported the motion because he believes this was not self 
created and this is a very unique property.  He further noted that the Board needs to put 
aside whether or not they agree with the proposed aesthetics of the project.   
 
Mr. Miller felt the concern was that there are no aesthetics to this. 
 
Motion carried, 6-1. 
 
ROLLCALL VOTE  
Yeas:  Lillie, Canvasser, Judd, Morganroth, Lilley, Rodriguez 
Nays:  Miller 
Absent: Hart 
 
 

T# 11-105-18 
 
4.  CORRESPONDENCE (none) 
 

T# 11-106-18 
 
5.  GENERAL BUSINESS   
 
Mr. Lillie said he would like to have a new draft on procedure presented at the next 
meeting so the Board can vote on it. 
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T# 11-107-18 
 
6.  OPEN TO THE PUBLIC FOR MATTERS NOT ON THE AGENDA  (no public 
remained) 
 

T# 10-108-18 
 
7.  ADJOURNMENT 
 
No further business being evident, the board members passed a motion to adjourn at 
8:41 p.m. 
 
 
 
            
      Bruce R. Johnson, Building Official   
           DRAFT



CASE DESCRIPTION 

592 W FRANK (18-42) 

Hearing date: December 11, 2018 
 
The owner(s) of the property, known as 592 W. Frank request the following variances to 
construct a new single family home with a detached garage: 
 
 

A. Chapter 126, Article 4, Section 4.61(C)(1) of the Zoning Ordinance requires a 
corner lot which has on its side street an abutting interior residential lot shall have 
a minimum setback from the side street equal to the minimum front setback for 
the zoning district in which such building is located.  This requirement shall not 
reduce the buildable width of any lot to less than 25.00 feet.  The required side 
yard setback for this property is 18.50 feet.  The proposed setback is 16.10 feet, 
therefore a variance of 2.40 feet is requested. 
 

B. Chapter 126, Article 4, Section 4.30 (C)(2) of the Zoning Ordinance allows 
overhangs to project into the required side open space 2.00 inches per foot for 
each 1.00 foot of such required open space.  The required allowable projection is 
3.08 feet, the proposed overhang projection is 4.73 feet, therefore a variance of 
1.65 feet is being requested.   

 
A. Chapter 126, Article 4, Section 4.30 (C)(3) of the Zoning Ordinance does not 

allow Patios to project into the required side open space. A proposed patio is 
projecting into the required open space for 6.40 feet, therefore a variance of 6.40 
feet is being requested. 
 

 
Staff Notes:   
 
The applicant is requesting to construct a new single family home with a detached 
garage on this corner lot. There is an interior residential lot at the rear of the property 
requiring that the street side yard setback be the average of the homes facing the side 
street without reducing the buildable width to less than 25.00 feet.  The width of this lot 
is 48.50 and buildable width is 25.00 feet. There is a newly constructed home to the 
east located 6.80 feet from the side property. The applicant is proposing to comply with 
the minimum distance between principal structures by shifting the home to the west 
requiring the proposed street side yard setback variance.   
 
 

 
This property is zoned R2. 

 
 

______________________________________________ 
Jeff Zielke 
Plan Examiner 
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MEMORANDUM 
 

Building Department 
 
DATE:   November 28, 2018 
 
TO:   Board of Zoning Appeals 
 
FROM:  Bruce R. Johnson, Building Official 
 
SUBJECT: Rules of Procedure Revisions 
 
 
The Board of Zoning Appeals has discussed revisions to its Rules of Procedure during recent 
regular meetings. The final draft of the changes is attached for review and consideration. There 
are three proposed changes as described below: 
 
Article I – Appeals, B (2) 
This section provides the deadline that appeal applications must be submitted by in order to be 
placed on the next regular meeting agenda. The current deadline is the 15th day of the month 
preceding the next regular meeting. Staff proposes to move that date back to the 12th day of the 
month to allow adequate time to prepare the publishing. The publishing is due the Tuesday before 
the Sunday edition of the Eccentric that is at least 15-days prior to the meeting. In addition to 
their other responsibilities, staff needs approximately 5-days to adequately review appeal 
applications and prepare the publishing for each by the publishing deadline. The table below 
shows the days that staff will have in 2019 to review applications with the current deadline and 
the days gained by moving the deadline to either the 13th or 12th. You will see that by moving the 
application deadline to the 12th eliminates the unreasonable timeframes and provides an average 
5.33 review days.     
 

 
  
Article I – Appeals, B (9) 
This section is revised to cite the revised State of Michigan Public Act and Section.  
 
Article I – Appeals, D. Motions and Voting 
New section that codifies the Board of Zoning Appeals long standing policy for motions and voting.  
 

15TH 13TH 12TH 15TH 13TH 12TH

4.5 5.5 6.5 5.5 5.5 6.5
1.5 3.5 4.5 2.5 4.5 5.5
1.5 3.5 4.5 0.5 0.5 2.5
5.5 5.5 6.5 4.5 5.5 5.5
3.5 5.5 5.5 1.5 3.5 4.5
0.5 2.5 3.5 5.5 6.5 7.5

3.08 4.33 5.33
0.00 1.25 2.25

APPLICATION REVIEW DAYS

OCTOBER
NOVEMBER
DECEMBER
AVERAGE REVIEW DAYS:
AVERAGE INCREASE DAYS

APPLICATION DUE DATE
MONTH

APRIL
MAY
JUNE

JULY
AUGUST
SEPTEMBER

APPLICATION REVIEW DAYS
APPLICATION DUE DATE

MONTH
JANUARY
FEBRUARY
MARCH
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CITY OF BIRMINGHAM 
BOARD OF ZONING APPEALS 

RULES OF PROCEDURE 
 
ARTICLE I - Appeals 
 
A. Appeals may be filed under the following conditions: 
 

1. A property owner may appeal for variance, modification or adjustment of the requirements 
of the Zoning Ordinance. 

 
2. A property owner may appeal for variance, modification or adjustment of the requirements 

of the Sign Ordinance. 
 

3. Any aggrieved party may appeal the decision of the Planning Board and/or the Building 
Official in accordance with the City of Birmingham Zoning Ordinance, Article Eight, 
Section 8.01 (D) Appeals. If an appellant requests a review of any determination of the 
Building Official, a complete statement setting forth the facts and reasons for the 
disagreement with the Building Official's determination shall include the principal point, 
or points on the decision, order or section of the ordinance appealed from, on which the 
appeal is based. 

  
B. Procedures of the Board of Zoning Appeals (BZA) are as follows: 
 

1. Regular BZA meetings, which are open to the public, shall be held on the second Tuesday 
of the month at 7:30 P.M. provided there are pending appeals.  There will be a maximum 
of seven appeals heard at the regular meeting which are taken in the order received. If an 
appeal is received on time after the initial seven appeals have been scheduled, it will be 
scheduled to the next regular meeting. 

 
2. All applications for appeal shall be submitted to the Community Development Department 

on or before the 15th 12th day of the month preceding the next regular meeting.  If the 15th 
12th falls on a Saturday, Sunday, or legal holiday, the next working day shall be considered 
the last day of acceptance. 

 
3. All property owners and occupants within 300 feet of the subject property will be given 

written notice of a hearing by the City of Birmingham. 
 

4. See the application form for specific requirements.  If the application is incomplete, the 
BZA may refuse to hear the appeal. The Building Official or City Planner may require the 
applicant to provide additional information as is deemed essential to fully advise the Board 
in reference to the appeal.  Refusal or failure to comply shall be grounds for dismissal of 
the appeal at the discretion of the Board. 
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5. In variance requests, applicants must provide a statement that clearly sets forth all special 
conditions that may have contributed to a practical difficulty that is preventing a reasonable 
use of the property. 

 
6. Where the Birmingham Zoning Ordinance requires site plan approval of a project by the 

City Planning Board before the issuance of a building permit, applicants must obtain 
preliminary site plan approval by the Planning Board before appeal to the BZA for a 
variance request.  If such appeal is granted by the BZA, the applicant must seek final site 
plan and design review approval from the Planning Board before applying for a building 
permit. 

 
7. An aggrieved party may appeal a Planning Board decision. Such appeal must be made 

within 30 days of the date of the decision.  The BZA, in its discretion, may grant additional 
time in exceptional circumstances. 

 
8. Appeals from a decision of the Building Official shall be made within 30 days of the date 

of the order, denial of permit, or requirement or determination contested.  The BZA, in its 
discretion, may grant additional time in exceptional circumstances. 

 
9. An appeal stays all proceedings in accordance with Act #202110, Public Acts of 19692006, 

Section 5(c), which amended Section 5 of Article #207 of the Public Acts of 1921Article 
VI, Section 125.3604 (3). 

 
C. The order of hearings shall be: 
 

1. Presentation of official records of the case by the Building Official or City Planner as 
presented on the application form. 

 
2. Applicant's presentation of his/her case—the applicant or his/her representative must be 

present at the appeal hearing. 
 

3. Interested parties' comments and view on the appeal. 
 

4. Rebuttal by applicant. 
 

5. The BZA may make a decision on the matter or request additional information. 
 

D.  Motions and Voting 
 

1. A motion is made to either grant or deny a petitioner's request 
a) For a motion to grant or deny a non-use variance request, the motion  must receive 

four (4) affirmative votes to be approved. 
b) For a motion to grant or deny a use variance request, the motion must receive five 

(5) affirmative votes to be approved. 
c) For a motion to grant or deny an appeal of a decision or order by an administrative 

official or board, the motion must receive four (4) affirmative votes to be approved. 
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2. When a motion made is to approve or deny a petitioner's request and if there is a tie vote, 

then the vote results in no action by the board and the petitioner shall be given an 
opportunity to have his or her request heard the next regularly scheduled meeting when all 
the members are present. 

 
3. When there are less than seven (7) members of the board present for a meeting, then a 

petitioner requesting a use variance shall be given an opportunity at the beginning of the 
meeting to elect to have it heard at the next regularly scheduled meeting. 

 
4. When there are less than six (6) members present for a meeting, then all petitioners shall 

be given an opportunity at the beginning of the meeting to elect to have the request heard 
at the next regularly scheduled meeting. 

 
 
ARTICLE II - Results of an Appeal 
 
A. The Board may reverse, affirm, vary or modify any order, requirement, decision or 

determination as in its opinion should be made, and to that end, shall have all the powers 
of the officer from whom the appeal has been taken. 

 
B. The decisions of the Board shall not become final until the expiration of five (5) days from 

the date of entry of such orders or unless the Board shall find that giving the order 
immediate effect is necessary for the preservation of property and/or personal rights and 
shall so certify on the record. 

 
C. Whenever any variation or modification of the Zoning Ordinance is authorized by 

resolution of the BZA, a Certificate of Survey must be submitted to the Community 
Development Department with the building permit application. A building permit must be 
obtained within one year of the approval date. 

 
D. Failure of the appellant, or his representative, to appear for his appeal hearing will result in 

the appeal being adjourned to the next regular meeting.  If, after notice, the appellant fails 
to appear for the second time, it will result in an automatic withdrawal of the appeal.  The 
appellant may reapply to the BZA. 

 
E. Any applicant may, with the consent of the Board, withdraw his application at any time 

before final action. 
 
F. Any decision of the Board favorable to the applicant is tied to the plans submitted, 

including any modifications approved by the Board at the hearing and agreed to by the 
applicant, and shall remain valid only as long as the information or data provided by the 
applicant is found to be correct and the conditions upon which the resolution was based are 
maintained. 
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ARTICLE III - Rehearings 
 
A. No rehearing of any decision of the Board shall be considered unless new evidence is 
submitted which could not reasonably have been presented at the previous hearing or unless there 
has been a material change of facts or law. 
 
B. Application or rehearing of a case shall be in writing and subject to the same rules as an 
original hearing, clearly stating the new evidence to be presented as the basis of an appeal for 
rehearing.   
 
 
I certify that I have read and understand the above rules of procedure for the City of Birmingham 
Board of Zoning Appeals.   
 
 
_________________________________________ 
Signature of Applicant 
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